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Abstract: Eminent domain is the power of the state to expropriate privately or communally
owned land subject to the meeting of the requirements of “public use” and payment of just
compensation to the affected parties. Contentiously, scholars have been divided on the
“public-use” doctrine of eminent domain. While some scholars argue that eminent domain
is needed for socio-economic development (public interest), others stressed that the
exercise of eminent domain serves only private interest. However, this debate has not been
fully extended to South African mineral resource development. Therefore, the aim of this
paper is to extend the theoretical and conceptual argument of “public-use” discourse of
eminent domain to some mineral-rich communities in South Africa. Based on the
conceptual analysis of public use discourse of eminent domain, this study developed a
three-stage model of eminent domain discourse. It is expected that this model would help
deconstruct the complex relationship between the four major stakeholders in the mineral
resource extractive space in South Africa in order to highlight sources of conflict as well as
opportunities for sustainable relationships.
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Introduction

Eminent domain is the inalienable power of a sovereign state to take possession of the privately
or communally-owned property in the interests of its citizens. Before possession can occur, two
fundamental conditions must be met: (i) a public use requirement; and (ii) compensation.! This
implies that property of any citizen or group can be sacrificed for greater good subject to the
payment of just compensation to the owner of the property.? In South Africa, since the
discovery of diamonds in Kimberley in the 19t century, subsequent governments have used
this doctrine for the exploitation of mineral resources. However, there has been an intense
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debate on the supposed fairness of the application of eminent domain in mineral resource
exploitation in South Africa. This debate can be categorized into two strands.

The first strand of debate argues that “compulsory acquisition” of privately or
communally-owned property for mineral resource development is important for sustainable
development in South Africa®. The proponents of this position argue that the use of the power
of eminent domain for resource exploitation in the country has yielded remarkable macro and
micro-economic advantages.* Based on this, it can be surmised that these proponents believe the
public-use requirement of eminent domain is satisfied. The second strand suggests that the use
of the acquisitive power, by the state, in mineral resource exploitation violates the fundamental
rights of the people since mineral-bearing communities in South Africa enjoy very few benefits
of the mineral resources exploited in their ecologies.> Specifically, the massive displacement that
often accompanied mineral resource development makes large-scale mineral resource
exploitation most uncongenial to the local inhabitants®. In addition, scholars argue that “the
rapid mineral policy reform that has taken place in numerous developing countries, which
helped to attract significant investment, has largely excluded the interests of local
communities.””

From the above argument, it is evident that there is a contradiction in the existing
knowledge of the public use requirement of eminent domain in mineral resource exploitation in
South Africa. In other words, stakeholders in mineral resource exploitation, particularly in
platinum-rich communities of Limpopo and North-West Province, gold and diamond-rich
communities in Gauteng Province, and coal-rich communities in Mpumalanga Province have
yet to reach consensus on what constitutes the “publicness” of mineral resource exploitation.
For instance, while the South African state and mining companies argued that resource
exploitation in resource-rich communities have yielded positive results in terms of socio-
economic and infrastructural development, the affected communities and environmental
advocacy groups stressed that mining operations have further pauperized resource-rich
communities through impacts on their local economy as well as the destruction of sense of
community.

The article is divided into two parts. The first part highlights and critiques the public use
requirement of eminent domain. The second part examines the eminent domain, public use and
mineral resource exploitation “nexus” in South Africa with specific examples from the resource-
rich communities.

Eminent Domain: A Discourse of Public Use

As stated in the introduction, eminent domain is the power of the state to dispossess privately
or communally-owned property for the benefits of the majority of citizens®. One of the critical
components is public use doctrine that the state’s application of eminent domain must meet.’
Some scholars argue that the application of eminent domain is in the interest of the general
citizens!?. Others are skeptical of the state’s ability in satisfying the public use requirement in
eminent domain practice.!" In this section, both views are examined in order to provide the new
understanding of public use doctrine within eminent domain.
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The Pro-public Use Discourse of Eminent Domain

Essentially, eminent domain serves public interests because it is one of the vital political tools
for ensuring even development through redistribution of resources.!? Campbell and Lindberg
argued that “the ownership of property by one person is usually equivalent to the lack of
ownership or control by another.”3 By extension, ownership of property by one community is
also equivalent to the lack of ownership or control by another community.!* This lopsidedness
in property brings about unevenness in development. Thus, in the interest of the public, taking
control of privately or communally owned property for collective and even development is both
justifiable and rational.'® If government did not take the ownership of land and resources
therein and thereon, some areas would grow richer than other areas.'

Thus, Campbell and Lindberg hinged their argument on the fact that, in the interest of even
development, central government should take possession and control of key mineral resources.
Allowing individual ownership of key mineral resources might also cause frictions and crises
among members of mineral-rich communities?. Similarly, it is likely to pitch one community
against another especially when resources are situated at the border between two or more
communities. In addition, mineral resource exploitation often involves huge capital outlay
which neither individual members nor the entire community could afford.’® If they
communities could afford the financial implications of exploration and mining, there are
technicalities involved in resource development.!® Therefore, for the sake of efficiency in the
exploration and mining of these resources, central government must take full ownership of land
and mineral underneath, but in trust and in the interest of the larger society.?’ As such,
“eminent domain can be used to distribute and redistribute material benefits.”?!

For instance, the state’s acquisition of private lands belonging to some residents of Fort
Trumbull in New London (United States of America) for the pharmaceutical company Pfizer in
February 1998 hinged on sustainable development.?> Consequently, these affected property
owners sued the City of New London, stating that it was an outright violation of their property
rights. However, the Supreme Court ruled in favor of the city. The Court based its decision on
the fact that:

...the City has carefully formulated a development plan that it believed will
provide appreciable benefits to the community, including, but not limited to, new
jobs and increased tax revenue ... promoting economic development is a
traditional and long accepted governmental function, and there is no principled
way of distinguishing it from the other public purposes the Court has recognized.?

The Court maintained that since the purpose for which the property was expropriated
would benefit the residents, the action of the City of New London was justified.
Eminent domain is also fundamental in the provisions of basic infrastructures such as roads,
hospitals, schools, among others.?* According to the Bower, public roads benefit all who move
throughout a community. Public schools, available to all children in a community, educate
future generations, and education is generally recognized as a responsibility of governments,
public utilities, even those privately owned but franchised to provide key services such as
providing water, electricity or natural gas, are generally recognized as important community
service controlled by the government.?
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If the property expropriated was used for the construction of basic infrastructures, the
public use requirement could be deemed satisfied. Aramian pointed to the public use
requirement of eminent domain when he gave account of the construction of the U.S. national
cemetery in 1867.2 The U.S. Congress authorized the exercise of eminent domain for the
construction.” The public use doctrine was justified since the expropriated property was of
national importance. Albonesi detailed how plans to expropriate land belonging to te private
individuals for construction of the Cayuga Water Front Trail in Ithaca, New York.?® The city
rationalizes this action on the grounds that the construction will serve the public interest.?” One
of the residents attested to the publicness of the proposed project when he stated that:

...and in this case for the trail, I think the trail has a lot of different public benefits
and public uses. Recreation is certainly one of them, but I think transformation is
a pretty important purpose, particularly for phase two of the trail, which will
really go through a commercial district. It will connect the West side of the inlet to
the East side, will make a direct connection between the farmer’s market and Inlet
Island and the West Hill area. In conjunction with phase three, it will make an
important transportation connection for folks who live in the North side
neigbourhood or fall Creek to be able to go to Cass Park.

Levien sees eminent domain as an instrument to attract foreign investors and multinational
corporations through the assurance that the state will use its power to acquire land and natural
resources required for their economic survival in a particular political society.* In many
contexts, eminent domain has been used to ease the process of acquisition of private property to
address some basic economic challenges.> Some argue that it has been often employed by states
to correct their fiscal difficulties.®? Schaffer et al. maintain the use of eminent domain is crucial
for the attainment of fiscal efficiency.®* For instance, a former Minister of West Bengal in India
stated:

Providing land is one of the most important things, you see, because until and
unless you get a hold of the land, there is no question of setting up
industry...that is the most important input. If you don’t get it, if you cannot
provide it, then they will seek somewhere else where they can get that land.3

Anti-public Use Discourse of Eminent Domain

While eminent domain serves a public use requirement, scholars have noted limitations in the
use of eminent domain to serve public interests. Somnin criticized the use of eminent domain to
expropriate individually or communally owned property for private corporations for the
purpose of encouraging economic development. She argues that government is more likely to
be focused on the prospects of job creation and payment of taxes to the extent that appropriate
checks on these corporations may be ignored:

while the economic development rationale may not be limitless, it is certainly
close to it...this lack of a binding obligation creates incentives for public officials
to rely on exaggerated claims of economic benefit that neither they nor the
private corporations have any obligation to live up to.®

She adds that
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although...condemnations are defended on the grounds that they are needed to
promote economic growth in poor communities, they often destroy far more
wealth than they create. Economic development could be better promoted
through other less destructive means.*

This point resonates with land-use practices. One can therefore argue that the private or
communal use of land may be more productive than any justification that the state might give
for condemnation of the property. For instance, can we say with utmost certainty that the
communal and private use of land for either subsistence or commercial farming or ecotourism is
less economically viable than the state’s use of the expropriated land for mineral resource
exploitation?

Bower was also skeptical of the public use requirement of eminent domain.?” According to
him, using development as a justification for acquisition can be quite misleading and misguided
because promises of job creation and tax revenue are based on probability, which may never
materialize. Then, who loses and who gains? Albonesi agreed when arguing that more
contentious projects such as private housing developments, mineral resource exploitation
among others have been incorporated into public use discourse of eminent domain because the
state assumes it has an inherent capacity to enhance the revenue-base and generate
employments.® In his condemnation of the ruling on Kelo versus City of New London,
Albonesi argued that

the US. Supreme Court erroneously ruled in favor of using eminent domain for a
private housing development that was never built, and which never benefitted the
public through decreased tax rates”

The failure of the state to differentiate expropriation of land for public benefits and critical
public purposes raises serious ethical questions.* Phillip and Shillah lament that eminent
domain serves not the interest of the public, but rather the interest of private corporations.*!
According to them, “in every instance, the government was a conduit to take property from one
private owner and sell, exchange or give it to another private owner under the guise of public
purpose.”4

It is common that private corporations circumvent due process in acquisition of land for
resource exploitation. Instead, they convince local government or the state to expropriate the
land, promising that such land would be used in the public interest. Consequently, they acquire
properties cheaply through the instrumentality of government without fulfilling promises made
while contracting the land.*

There have also been cases of inefficient projects and corruption in the exercise of eminent
domain. Oswald argued that most applications of eminent domain for development projects
lack “good faith.”# By good faith, Oswald means that the state should inform members of the
affected communities of any likely harmful consequences of the proposed developmental
projects as well as their expected benefits.* Trustworthiness and honesty should be maintained
by the state in its exercise of eminent domain for public good. According to Aramian, “if a
municipality condemns a piece of property, but openly provides a clear explanation, such as its
harmful effects on the community, and the societal benefits of clearing the land for public use,”
the community acceptance may be higher, and public backlash may be prevented.* While
eminent domain policy can be for the good of society, and often necessary for economic
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development and social well-being, it can also be constitutionally unsound, and in some cases
increase inequality, if the good faith principle required is not duly observed.

Chen and Yeh also critique of the public use requirement. They state that “while public use
projects may spur growth, these projects do not necessarily benefits, in term of employment,
those people whose homes, businesses, lands were affected or displaced as a result of the
application of eminent domain.”# For instance, in Uganda, the state expropriated communal
land for the exploitation of 0il.#® The Ugandan government gave multiple justifications for its
action on communal property.* These include: (i) increased electricity supply; (ii) development
of road networks; (iii) improvements in education; (iv) generation of employment
opportunities; and (v) revenue for the government.*® However, this action on communal
property caused more harm than good:

Villagers around Lake Albert had high hopes for how oil would transform their region.
Companies pledged new roads, schools and health clinics. But nearly a decade after the
discovery of oil in Uganda, a little of that promised infrastructure has been built. Meanwhile,
exploratory drilling has ruined crops and killed off fish, eroding people’s livelihoods. Oil
companies have made cash pay outs to affected families, but that money has sometimes
increased tensions among family members and torn through the social fabric of village.>!

Eminent domain has been linked with neo-liberal economics that encourages privatization
of land and natural resources for economic development.>? This ideology has been championed
by the multinational financial institutions such as the World Bank and International Monetary
Organization (IMF).>® Thus, the state uses eminent domain to facilitate economic development
by acquiring individually or communally owned land for private corporations. Somnin argues
that this neo-liberalism has succeeded in facilitating “accumulation by dispossession.”> Under
the influence of neo-liberalism, land is seen as a commodity to be used for increasing exports,
enhancing GDP, fast-tracking growth and for overall economic development. Harvey argued
that eminent domain has become a veritable instrument of accumulation by dispossession in the
neo-liberal age, submitting that state transfer of land and mineral resources from peasants to
private corporations led to the underdevelopment of local communities.’ Similarly, Levien
stated:

many states have long periods in their history limited the forcible dispossession of
land from their own citizens to public purposes, construed narrowly as projects of
the state. While some classes inevitably profit more than others from state projects,
one must distinguish between dispossessing land for public infrastructure and
dispossessing land directly for private capital.

Within this framework, many tribal lands have been transformed to private entities without
due consultations of the concerned communities. The state views opposition to the acquisition
of privately or communally owned property as a major hindrance to attainment of its
developmental objectives.” Harvey and Levien agree that expropriating for private
corporations on the condition of engaging in industrial production failed the “public use test”
because it substantially benefitted the bourgeoisie and capital, not the general public®. Sanyal
even describes the current application of eminent domain as a new form of primitive
accumulation.”
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This primitive accumulation has been facilitated by capture of state institutions by large
private corporations which sponsor candidates and influence winners to formulate and
implement favorable legislation/policy frameworks against the interests of citizens. The
hijacking of state institutions by large private corporations leads directly to accumulation by
dispossession.® In the name of development, many states and mining corporations engage in
systemic accumulation of land and resources through expropriation. This has been
institutionalized in many independent African states without a proper assessment of impacts on
local economies and livelihoods.

According to Chipkin, this dispossession disrupted existing local paths to sustainable
development in sub-Saharan Africa.®* For instance, local farmers in resource-rich countries have
been dispossessed of their arable lands to permit mineral resource exploitation®. For Nathan,
“such accumulations through expropriation marginalise local people” and reduce “their access
to a decent life partly due to the absence of land for subsistence purposes.”® Amin illustrated
how arable land belonging to indigenous people was dispossessed “by force and deliberately
drove them into confined, poor regions, with no means of modernising and intensifying their
farming.” ¢

In most cases, states embark on development projects on communal lands without seeking
informed consent of the communities. For instance, land in the Niger Delta region of Nigeria
has been expropriated and destroyed as a result of oil explorations and exploitations since
1956.% The affected communities in the region narrated that oil exploitation in the region has
brought about massive contamination of water, land and other environmental resources.® As
noted by environmental advocacy groups, members of the affected communities lament that
farming and fishing, which are the dominant occupations in the region, have been severely
impacted. In neighboring Niger, the Tuareg complain of serious ecological damage that
uranium mining has caused to their lands.®”

In Uganda, the government dispossessed lands belonging to the Benet, a small hunting-
gathering community living in the northeastern part of the country. The land was converted
into a national park, and the Benet were evicted from their ancestral lands. The Benet took their
case to the Ugandan High Court and judgment was declared in favour of the plaintiffs.
Accordingly, the Benet are entitled to stay and live in the said areas and carry out agricultural
activities.®

Mining activities in the Karonga region of Malawi pitched different occupational groups
against each other.® Many fishermen complained that the release of toxic wastes from mining
operations have caused a decline in fish populations. Subsequently, this group mounted a
strong resistance opposition against mining operations. But other members of the communities
who benefit from mining wanted the operations to continue. This created social rifts among
members of the same community. Lindskog stated that:

The commencement of mining activity in Karonga has not been limited to the
social impacts on mining communities. It also appears that mining companies
have been careless of environmental concerns and have failed to provide plans on
how they plan to restore the land that they have exploited, and any emergency-
action plans in the event of the spillage of tailings. If the toxic waste were to
contaminate surrounding rivers and Lake Malawi, the consequences would be
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dismal as many rely on fish as a source of their livelihood. As these companies are
showing little concern for communities despite the clashes that have taken place,
the chances of them responding to the adverse environmental effects of mining
appear grim.”°

Eminent Domain, Public Use and Mineral Resource Exploitation in South Africa

Since the 19% century when gold and diamonds were discovered, South Africa’s economy has
been based on and influenced by mineral resources.” The rise of cities such as Johannesburg
and Pretoria, and towns such as Soweto could be credited to the Witwatersrand gold rush of the
19t century.” The country’s known “in-situ mineral endowments were valued at $2.5 trillion.””
The country has large reserves of the platinum, gold, chromite, manganese, vanadium and
refractory mineral resources (alumina-silicate).” The country also produces resources such as
coal, iron ore, titanium, zirconium, nickel, vermiculite, and phosphate in large quantities.”

Following the fall of the apartheid regime in 1994, the new government embarked on land
reforms with the intention to correct past social injustices against certain groups. For instance,
the Restitution of Land Rights Act 22 of 1994 provides that lands dispossessed from persons or
communities after the enactment of the Natives Land Act of 1913 must be restituted to the
rightful owners. The Communal Property Association Act 28 of 1996 provides land ownership
rights for those living in communal homelands. Under the apartheid regime, communal land
ownership was not recognised so the Act created a formal framework that gave property rights
to a legal entity called a Communal Property Association, which then registered the property.
Similarly, the Traditional Leadership and Governance Framework Act (TLGFA) No. 41 of 2003
and Communal Land Rights Act (CLARA) No. 11 of 2004 empower traditional authorities to
oversee the administration of mineral resource development on their communal lands.”

However, scholars have argued that local chiefs have not been forthcoming in land
administration/allocation and effectively turned it into their personal properties.”” At Rakgwadi
in the Limpopo Province, Claassens stressed that the transfer of communal land title to Chief
Matlala allowed him to “revert to his previously autocratic style of operating.””® Oomen argued
that local chiefs extort money from their subjects in land governance.” Similarly, Marcus
observed other traditional leaders converting land held in trust for the community into their
personal property, and some of them even sold portions of this land for personal gain.®

While there are many studies on mineral resource exploitation in South Africa, few of these
studies consider the public use doctrine of eminent domain.®* Having presented the broader
discourse of public use doctrine of eminent domain, we now examine this within the context of
mineral resource exploitation in South Africa. This section is divided into five case studies: (i)
Mogalakwena and Potgietersrus Mines; (ii) Twickenham Mine; (iii) Modikwa Mine; (iv)
Platinum mining in Sefikile; and (v) Coal mining in Soutpansberg.

Mogalakwena and Potgietersrus Mines

The South African government used eminent domain to expropriate communally-owned lands
for the exploitation of platinum in Limpopo Province at Mogalakwena Mine.®> The government
based its action on the grounds that the mine would produce jobs for unemployed youth in the
communities and improve local economies. In this regard, the mining company issued a
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statement committing that 30 percent of its employees would be from the host communities.
However, the company subsequently cut this to 20 percent due to the fall in the price of
platinum in the world market.

Another justification by the state for this acquisition is the company’s contribution to
provision of social services such as education, healthcare facilities, and other public
infrastructure. This is quite significant given the fact that the level of education is abysmally low
in the host communities. In terms of education, the company embarked on rigorous, well-
planned skill acquisition and capacity-building initiatives. Anglo Platinum Company reiterated
that “natural resources generate significant economic benefits for the nation as well as new
economic and social opportunities for local people.”®* However, the affected communities
lamented that mining operations brought more hardships than good, thus challenging the
public use doctrine as a justification for the project.

In 2003, the communal lands of Ga-Pila were taken for an expansionary project of the
Potgietersrus Platinum Limited Mine (PPL). Consequently, members of this community were
displaced and taken to a new settlement called Sterkwater. In addition, each family was
compensated with R5,000 and a new home constructed by government. Nonetheless, a study by
Action-Aid revealed that although they were compensated, this did not address the loss of
community and goodwill that they had built over the years.® These simply cannot be valued
monetarily.®> According to narratives of the affected villagers, neither the state nor the mining
company (or its representatives) held meetings with them to discuss the modalities of the
displacement as well as reaching agreements with the community on how the affected villagers
would be compensated.®® Many important considerations were omitted in the unilateral
decisions of the state and the mining company on the condemnation of communal lands®.
These include: the loss of livelihood; the desecration of shrines; the loss of goodwill, and the
destruction of local economies. Nonetheless, Anglo American Platinum (Amplats) agreed to
pay R10 million to 42 villages in the Mogalakwena municipal area.’® This was to serve as a
compensation for the lands, graves and livelihoods destroyed by mining operations. Also, the
company showed its readiness to build a clinic, improve a water supply network, and ensure
that villages have land for vegetable gardens.®

Twickenham Mine

The state also used eminent domain to expropriate communally-owned land for the
Twickenham Mine in Limpopo Province, citing public use doctrine as a justification. This mine
is situated in the eastern part of the Bushveld complex, not far from Burgersfort. Anglo
Platinum decided to expand this mine in 2008 to raise its production rate. This expansion led to
the displacement and relocation of five villages: Maotsi, Makobakombe, Dikganong, Botshabelo,
and Monametse. The first four displacements occurred in 2003 while inhabitants of Monametse
were relocated in 2005. According to the company, “a total of 114 households agreed to the
resettlement and individual agreements were signed by the head of each household.”® The
company stated further that “it paid for new houses for each of the households and all
relocation costs.”*!

To be specific, R5,000 was paid to each household and additional money was paid as
compensation for mealie fields, fruit trees and boreholes bringing the total compensation paid
to between R10, 000 and R20, 000 per household.”? The company stated further that
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communication with the community regarding the relocation to
Magobading/Mecklenburg started in 2001. The communities elected their own
representatives, and were represented by an independent legal advisor. All
affected tribal authorities and the Department of Land Affairs were involved
from the start of the process. The Greater Tubatse Municipality was involved
through ward councilors.”

Nevertheless, many farmers in these villages were not content with the compensation
because they viewed their farms as worth more than monetary compensations.” Action-Aid
reported that “Jerry Tshehlakgolo was relocated from his home village of Dikganong to the new
village of Magobading, losing two hectares of land that grew sorghum, beans and maize. He
now lives in Magobading without any farming land.”? Limited access to farming and grazing
lands existed in the new village of Magobading, causing food insecurity.

Implicitly, the concern raised by affected communities is that eminent domain in South
Africa serves private not public interest and it further compounds food insecurity. Also, in
terms of development of local economies,

there are few jobs in the new villages or surrounding areas and no
unemployment benefit is paid by the state. The overwhelming majority of men
over 18 are unemployed — no — one knows the figure, but it is likely to be the
large majority of the people. The only other income for people is a small amount
for pensioners — who usually receive R750 per month from the state — and for
children — R170 per child and R500 for orphans.*

In the context of South Africa, Cousins concluded that for the indigenous peoples, lands are
not only for providing food, medicine, fuel, grazing and browsing for livestock, fish and game,
but also, and perhaps more importantly, lands have “non-market values such as ... water
retention, inheritance value, aesthetic, shade, initiation sites, sacred areas, and the prevention of
soil erosion, [which] are rated highly in [an indigenous] community.””

Modikwa Mine

The South African state acquired communally-used land for Modikwa mine in Limpopo
Province situated very close to Twickenham mine. It is jointly owned by Anglo Platinum and
African Rainbow Minerals. The operation was granted mining licenses covering 14,313 hectares
of land, extending over five farms: Driekop, Maanidagshoek, Hendriksplaats, Onverwacht and
Winterveld.”® These farms are predominantly used for grazing. The public use doctrine of
expropriation is contestable as community animal husbandry is severely disrupted. The
expropriation of these farms for mining operations cut off the livelihoods of about 360 families
who heavily depended on these farms as means of sustenance.” The affected farmers were only
paid minimal compensation.!® According to lawyers advocating for Maandagshoek village, the
mining company has:

Unlawfully damaged and destroyed arable lands, fences, crops and infrastructure on tribal
lands and persist in making provocative forays onto tribal land and that in doing so they
demonstrate a complete disregard and contempt for the community’s land rights and for the
due process of the law.1%!
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Due to the contestation of public use doctrine, the affected farmers began a resistance
movement against the mining operations. This resistance came to a head in June 2006, when
about 150 inhabitants of Maandagshoek gathered at Onverwacht farm to resist the mining
operations on the farms. Unfortunately, resistance was criminalized and law enforcement
agencies descended on the protesters, culminating in the arrest of most of them. Yet the
company claimed that “the communities at Modikwa mine...own 8.5% of Modikwa Platinum
Mine, which is a new but substantial operation currently building up to targeted production
levels...They fully supported the mining venture.”'>2 However, Action-Aid found that 8.5
percent interest in the Modikwa mine was not actually held by the affected communities but
instead by groups that the company claimed representing the communities, but which the
communities rejected.!%

Platinum Mining in Sefikile

In North West Province, the state also applied its power of eminent domain to acquire land in
platinum-rich communities for prospective mining companies. Mnwana’s comprehensive study
on the platinum mining in Sefikile is useful, however it is not situated within the framework of
the public use in eminent domain.!** Union Mine started operations on the farm Swartklip in
Sefikile prior to 1970.1% In the 1970s, mining operations expanded, culminating in extension to
the farm Spitskop.'% Spitskop was communally-owned so the commencement of mining
operations brought about enclosure of farming and grazing areas for the people of Sefikile.?”
Many farmers stated that their farming and land-use practices have been severely altered:

I can remember clearly when they began mining in this village. I was about ten
years old. On one side of this farm, we were ploughing. On the other side, we
grazed cattle. There were families that had cattle posts on the part of the farm that
is now occupied by the mine. They were removed by force from that area. There
was no compensation from the mine.!%

Further demonstrating their displeasure over the mining operations, the people of this
community referred to the mine as Sinkgalaleng (don’t undermine us).!® Grievances over
expropriation by the mining company with state assistance led to the development of a
community-based resistance group.!'® Towards the end of 1990s, community activist groups
began to gather momentum. These groups confronted mine officials and demanded increased
job opportunities as well as investment in community projects. In response, the mine renovated
Sefikile primary school and a tarred road network in the western part of the village.!"! This
brought a temporary cessation of the struggle against the mine.!'?

However, the confrontation resumed in 2006 when residents found that the mining
company was paying royalties to the tribal administration office since the early 1980s and these
royalties had been siphoned off. One of the protesters stated:

the mine has been operating here for more than fifty years to the disadvantage of
the people of Sefikile. We have refused on many occasions that the Chief should
give away this land to the mine because it is our grazing land. But he insisted. The
White people told him that there was a lot of money there (where the mine is
operating). We do not know how much money the Chief has made.”!'?
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Coal Mining in Soutpansberg

Upon discovery of coal in Soutpansberg, a semi desert area with little rainfall in Limpopo
Province, the Department of Mineral Resources granted mining rights to Coal of Africa Mining
Company which then established Makhado Coal Mine Project close to Makhado (Louis
Trichardt). The state’s justification for this mineral development project is national coal
requirements for the generation of electricity. According to the state, this satisfies the doctrine of
public use. However, communities around the mine countered that the mining operation would
not serve a public use; rather it would disrupt and compound the problem of water shortage in
this region."* Communities asked what value is public use for those farmers who would lose
their land or have their farms contaminated as a result of mining operations? According to
Jonathan Mudimeli, Chairperson of the Mudimeli Royal Council, there is a huge fight
coming...We fear our borehole will dry up if this mine is allowed. This is because coal mining is
water-intensive activities, and the region is extremely water-scarce.”!> Mphatelene Makaulule,
member of the Venda environmental group Dzumo La Mupo (Voice of Nature), said “the miners
are taking our water that our community needs...Look at what coal mining did to pumalanga.
Look at the scars. We don’t want that.”!1¢

Conclusion and Policy Suggestions

This article critically reviewed the fundamental arguments on public use requirements in the
state’s application of eminent domain in resource development in South Africa. While the state
and mining corporations argued that application of eminent domain is fundamental for
attaining the goals of sustainable development and achieving fundamental state objectives, the
affected communities and environmental advocacy groups stressed that the exercise of power
violates fundamental rights and disrupts local economies. The South African state considered
that the application of eminent domain for mineral resource exploitation satisfied a public use
requirement. On the other hand, affected communities insisted it was not a public use but a
public ruse.

Although the public use doctrine of eminent domain is frequently understood to involve
mainly the state and local communities, this study brings in two other stakeholders (mining
corporations and environmental advocacy groups) in the public use discourse of resource
development. To demonstrate these relationships, we use a three-stage model of eminent
domain. Figure 1 illustrates these three stages. This model could help South African
policymakers to recognize the issue of mineral resource exploitation as a complex phenomenon
involving four key stakeholders. In formulating policies or making laws on mineral resource
exploitation in South Africa, the interests of all four need to be considered. This study generates
a new understanding of the public use discourse of eminent domain not only for the South
African context, but in many mineral-rich communities around the world.

This model enables policymakers to reconsider eminent domain and the expropriative
power of the state which promotes hierarchical hegemony by reinforcing an “arrogant” state
posture through top-down policy making. The principle of eminent domain is often
undemocratic as it privileges a “single-actor ownership” model, reminiscent of pre-1994 South
Africa. The model of expropriation in colonial and apartheid South Africa excluded or alienated
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other actors in the mining and land ownership policy discourse. Post-apartheid South Africa
must adopt a new “pluralistic model” of resource ownership.

African Studies Quarterly | Volume 19, Issue 1|February 2020
http://www.africa.ufl.edu/asq/v19/v19ilal.pdf



http://www.africa.ufl.edu/asq/v19/v19i1a1.pdf

Mineral Resource Exploitation in South Africal 14

il N

[ The State

N
The Resource-rich

Communities
A )

The Mining
Corporations

The Environment
Advocacy Groups

J
- N

N e p

[ The State The Resource-rich

d Communities
N Y,
|

The Mining The Environment

Corporations ) Advocacy Groups
\ /
Y RN N

[ The State The Resource-rich

Commuuqities
A A J
4z N\
The Mining The
Corporations Environment
Advocacy
Groups

\ J

Figure 1: Systems understanding of eminent domain, public-use doctrine and mineral resource
exploitation: A three-stage model
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